


Basis of the Charge

8(b)(1)(A)

Within the previous six months, the above-named labor organization has restrained and coerced employees in the exercise of rights

protected by Section 7 of the Act by refusing to process the Charging Party's grievance for arbitrary or discriminatory reasons or in

bad faith.

8(b)(3)

Within the previous six months, the above-named labor organization has failed and refused to bargain in good faith with the

employer.



 

 

 

 

 
 
    
 

 
July 20, 2021 

 
 
 
Jaime Cosloy 
Field Examiner 
National Labor Relations Board 
Region 29 
100 Myrtle Avenue 
Suite 5100 
Brooklyn, NY 11201-4201 
   
 
  Re: Case No. 29-CB-276904 

District Council 37, AFSCME, AFL-CIO 
(Lutheran Social Services)  

 
 

Dear Ms. Cosloy: 
 
 This letter sets forth the Position Statement of District Council 37, American Federation of 
State, County and Municipal Employees, AFL-CIO (“DC 37” or “Union”) regarding the above-
docketed charge, filed pursuant to Sections 8(b)(1)(A) and 8(b)(3) of the National Labor Relations 
Act (“Act”). For the reasons set forth below, the charge should be dismissed. 
 

On May 7, 2021, the Charging Party filed a charge with the National Labor Relations Board 
(“NLRB”) alleging that within the past six months, the Union has failed and refused to process an 
unspecified grievance for reasons that are arbitrary, invidious, or otherwise unlawful. In addition, 
the Charging Party alleged that DC 37 failed and refused to bargain in good faith with the 
employer.  
 

In order for there to be a violation of the duty of fair representation imposed by National 
Labor Relations Act (“Act”), there must be some refusal by the Union to process a Charging 
Party’s grievance. In this case, the Union did not refuse to process the Charging Party’s grievance. 
The Union has no record of a request from the Charging Party that a grievance be filed or that 
within the six-month prior to the filing of the charge that there was no known contractual violation 
which affected the Charging Party. As such, this charge has no merit as the Union did not fail or 
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 It is axiomatic that a Union only breaches its duty of fair representation to a member only 
if it acts in an arbitrary, capricious, or discriminatory manner in regard to a matter within its 
exclusive control. A Union breaches the duty of fair representation occurs “only when a union’s 
conduct toward a member of the collective bargaining unit is arbitrary, discriminatory, or in bad 
faith.” Vaca vs. Sipes, 386 U.S. 171, 190 (1967). This rule is equally applicable in the context of 
contract negotiations. Air Line Pilots Ass’n, International v. O’Neill, 499 U.S. 6, 67 (1991).  
 

The Charging Party appears to take issue with the delay in resolution of bargaining for a 
successor CBA. However, a delay in bargaining a successor agreement is a violation of the Act 
only if “in light of the factual and legal landscape at the time of the of the unions actions, the union 
behavior is so far outside a wide range of reasonableness as to be irrational.” Id. In the instant 
case, the Union has finite resources. As stated previously, the Union’s limited resources were 
allocated to a different bargaining unit for a brief period. Putting LSSNY negotiations on “hold” 
was not done capriciously or in bad faith but rather as a reaction to exigent circumstances which 
demanded immediate and close attention. An 8(b)(3) charge is meant to address a Union’s conduct 
with regards to an employer during the process of bargaining. As no formal bargaining took place 
between the Union and the Employer, there can also be no substantiation to the claim that the 
Union failed or refused to bargain in good faith. It must also be noted that any issue the Charging 
Party may have with the pace of bargaining has been remedied, as at the time of the filing of this 
letter, formal bargaining will have commenced.   

 
In addition, in this instant case, the Union did not fail or refuse to process the Charging 

Party’s grievance. The Union has no record of a request to file a grievance and is not aware of any 
contractual violation which affected the Charging Party for which a grievance could have been 
filed. Simply put, there existed no grievance which the Union could process in any matter, let alone 
in an arbitrary, capricious, or discriminatory manner. 
 

Based on the foregoing, the Union has not violated its duty of fair representation under the 
Act. The Union did not process any grievance on behalf of the Charging Party because Charging 
Party did not seek out the Union to file a grievance on his behalf and the Union was not on notice 
of any contractual violation which affected the Charging Party. In addition, the Union’s approach 
to bargaining a successor CBA at LSSNY was not for any arbitrary, capricious, or discriminatory 
reason but rather based on the Union’s limited resources and exigent circumstances.  

 
Therefore, the charge must be dismissed. Please do not hesitate to contact me if you any 

questions concerning this matter.     
 

            Very truly yours, 
 

 
                        Seth York 



 

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 29 
Two Metro Tech Center 
Suite 5100 
Brooklyn, NY 11201-3838 

Agency Website: www.nlrb.gov 
Telephone: (718)330-7713 
Fax: (718)330-7579 

July 26, 2021 

Seth York 
Assistant General Counsel 
District Council 37, AFSCME, AFL-CIO 
125 Barclay St., 5th Fl. 
New York, NY 10007 
 
 

Re: DC37 AFSCME (Lutheran Social Services 
of New York) 

 Case 29-CB-276904 

Dear Mr. York: 

This is to advise you that I have approved the withdrawal of the charge in the above 
matter. 

 

Very truly yours, 

 

Kathy Drew King 
Regional Director 

cc: Shaun D. Francois, President 
District Council 37, American Federation 
of State, County, and Municipal 
Employees, AFL-CIO 
125 Barclay Street 
New York, NY 10007 
 

 
 

  

 
Lutheran Social Services of NY 
357 9th St 
Brooklyn, NY 11215 

 
 

 

(b) (6), (b) (7)(C)




